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[bookmark: _GoBack]Contract
for tools and related production equipment
(hereinafter referred to as the “Tooling Agreement”)


between


Gentherm xxx

- hereinafter referred to as the "Purchaser" -


and

Supplier

xxx



- hereinafter referred to as the “Supplier" –

The Purchaser and the Supplier are hereinafter referred to collectively as the “Parties”.



[bookmark: _Toc420948913][bookmark: _Toc426643673]Definitions / Abbreviations
Affiliates	Any two companies directly or indirectly controlled by another company or any company that directly or indirectly controls or has the power to control another company. In case of doubts Section 15 et seqq. German Public Companies Act (Aktiengesetz) shall apply.
Owner	The person having the ownership on the Production Equipment without being the Purchaser (as the case may be the Customer of the Purchaser or another third party)
Production Equipment	Tools, fixtures, jigs, dies, molds and other related equipment and any replacements, additions or substitutions thereof
Products	(Raw) materials, components, (intermediate) assemblies, tooling, molds, equipment and completed products and all services, performed in connection with any of the foregoing items
[bookmark: _Ref459728593]Preamble
(1) The Parties are in a business relationship where Supplier will supply Purchaser with Products designated for use: 
a. in the automotive industry 
b. in/for medical devices
c. for furniture (e.g. beds, office chairs etc.) and/or
d. for other consumer applications.
(2) In order to be able to manufacture the Products, Supplier will need specific Production Equipment. For that purpose, this Tooling Agreement stipulates the rights and duties of the Parties with regard to the ownership, utilization and maintenance of such Production Equipment. In the case the production equipment is developed, manufactured and/or procured by the Supplier, the Parties in addition to this Tooling Agreement shall also agree on a Production Equipment Purchase Order, The Production Equipment is either
[bookmark: _Ref459728491]a. 	supplied by Purchaser, 
[bookmark: _Ref459728463][bookmark: _Ref459728628]b. 	supplied by Owner directly to Supplier or
c. 	developed, manufactured and/or procured by Supplier. 
(3) The related Production Equipment is enumerated in “Gentherm Tooling List” which is attached as Schedule A to this Tooling Agreement.
      Therefore, the Parties agree on the following terms:
[bookmark: _Ref459731416]Essential obligations of the Parties 
1. In the case of § 2 (2a) and (2b), Purchaser or if applicable Owner will loan the Production Equipment to Supplier and permit the use of it for the production of Purchaser’s Products only and free of charge. Supplier will surrender the Production Equipment to Owner according to the terms of § 12.
1. In the case of § 2 (2c), Supplier will develop, manufacture or procure the related Production Equipment and transfer the ownership of it to Purchaser according to the provisions of this Tooling Agreement. Purchaser will pay the agreed amount according to the terms of § 4§ 4. 
1. [bookmark: _Ref461701689]At the request of Purchaser the Production Equipment can be paid via piece price amortization. Notwithstanding this Tooling Agreement the applicable terms for the amortization shall be agreed to separately.
1. Except as set forth herein, Supplier shall have no interest of any kind in the Production Equipment, and this will survive the expiration, termination or cancellation of this Tooling Agreement.
[bookmark: _Ref459728294]Prices, Payment terms
1. In the case of § 2 (2c), the following provisions shall apply.
1. Unless stated otherwise in the Production Equipment Purchase Contract, all Production Equipment prices are fixed prices and any amendment requires the written agreement of the Parties.
1. Payment plan is agreed as follows:
a. [bookmark: _Ref460437074]20 % pre-payment following the execution of the Production Equipment Purchase Contract
b. 30 % following delivery of initial samples, which have been manufactured with the Production Equipment, including an initial sample test report
c. [bookmark: _Ref460437078]the remaining 50 % following the 
i. release of the PPAP samples,
ii. confirmation of production readiness and 
iii. release of the PPAP samples test report by Purchaser or Owner with grading 1.
Payment shall be due 60 (sixty) days following the invoice date, unless agreed otherwise in the Production Equipment Purchase Contract. Yet the payment period shall not begin before the occurrence of the respective event in § 4 (3a) through (3c). 
1. Supplier will supply and invoice the Production Equipment at cost without any profit margin. At Purchaser’s request, the costs of the Production Equipment have to be completely broken down in the quotation sheet.
Ownership
1. In the case of § 2 (2a), the Production Equipment is and shall remain the sole property of Purchaser or Owner, should Owner have borrowed the Production Equipment to Purchaser.
(11) In the case of § 2 (2b), the Production Equipment is and shall remain the sole property of Owner. 
(12) [bookmark: _Ref461542500][bookmark: _Ref459731920]In the case of § 2 (2c), the exclusive ownership of the Production Equipment shall be transferred to Purchaser after 
a. technical release of the manufactured Production Equipment by Purchaser 
b. respectively after receipt of the Production Equipment by Supplier as procured by a third party and 
c. full payment of the agreed amount in §4 (3). At that point, Purchaser will assume ownership of the Production Equipment. Nevertheless, Supplier shall keep the Production Equipment in its possession for the reason of manufacturing Products for Purchaser. Therefore, the Parties agree to a loan agreement, by which the Purchaser and/or Owner lends Supplier the tools free of charge (“Loan Agreement”). Upon demand by Purchaser and/or Owner, Supplier will surrender the Production Equipment to Purchaser without undue delay, at the latest at the point in time as determined in §12 (2).
(13) In the case the Supplier developed, manufactured and/or procured the Production Equipment which is paid via piece price amortization, the exclusive ownership to the Production Equipment shall be transferred to Purchaser after the costs of the Production Equipment have been fully amortized. Until then the Parties agree to a Loan Agreement. Purchaser is entitled at any time to pay that proportion of the costs of the Production Equipment not so far amortized and, in this way, to bring about the transfer of ownership. If Purchaser terminates the Purchase Contract earlier than the amortization period, by paying the residual value of the amortization Purchaser can bring about the transfer of ownership. In the case of a termination for cause Purchaser can bring about the transfer of ownership by paying the book value.
(14) Upon request by Purchaser, Supplier shall provide Purchaser with all technical specifications and drawings of the Production Equipment. 
[bookmark: _Ref461622364]Protection of Purchaser´s and Owner´s property
(1) [bookmark: _Ref461622397]Supplier is obliged to label the Production Equipment as Purchaser’s or, if applicable, as Owner´s property with the Purchaser part number of the Products and the tool’s number. The Production Equipment’s labelling has to take place in such a manner, so that the Purchaser’s or Owner´s ownership of the Production Equipment is evident in the event of Supplier’s insolvency. Supplier shall keep appropriate records so as to effectively determine the ownership of the Production Equipment. Therefore, Supplier is obliged to provide proof of an appropriate labelling, in particular by transmitting suitable photos of the labelled Production Equipment to Purchaser and/or Owner, but also by any other suitable method requested by Purchaser. 
(2) [bookmark: _Ref461622465]To third parties, Supplier shall not transfer or assign the Production Equipment or allow the use of it as collateral, in particular, as security or bailment. In case of enforcement measures by third parties which affect the Purchaser’s or Owner´s ownership, Supplier shall inform the third party claimant of the Purchaser´s or Owner’s ownership and the Purchaser or Owner of the enforcement measures without undue delay. Furthermore Supplier shall take all measures necessary for enforcing the Purchaser’s or Owner´s ownership and to terminate such enforcement measures.
(3) Supplier herewith assigns all claims for compensatory damages against third parties with regard to the Purchaser´s or Owner´s ownership of the Production Equipment; Purchaser accepts this assignment, if applicable on behalf of Owner.

[bookmark: _Ref461622534]Purpose of use
(1) [bookmark: _Ref461622571]Supplier shall use the Production Equipment only for manufacturing Purchaser’s Products. The manufacturing of parts for third parties by using the Production Equipment requires a prior explicit and written approval by Purchaser.
(2) [bookmark: _Ref461622628]Any relocation of the Production Equipment to another location is subject to the prior written approval of Purchaser. Supplier shall bear all costs and risks resulting from any relocation triggered by the Supplier, unless the relocation was solely required by Purchaser and/or Owner without the Supplier giving cause to such relocation, in which case the latter will bear the costs and risks.
 
[bookmark: _Ref461622662]Technical modifications and duplications
(1) Purchaser may require modifications to the Products (hereinafter “Technical Modification”), which result in modifications of the Production Equipment. After receipt of a Technical Modification request by Purchaser, Supplier shall evaluate its effects in relation to all attributes of Supplier’s Products and of the Production Equipment without undue delay. Within five (5) working days since receipt of a Technical Modification, Supplier shall submit comprehensive documentation detailing any and all effects that the Technical Modification may have, in particular on the Production Equipment. The Parties shall evaluate the results of the review and come to an agreement as to if and how the Technical Modifications shall be implemented. Any price increase resulting from the Technical Modifications shall be subject to prior written agreement and acceptance by Purchaser. 
(2) [bookmark: _Ref469301242]If Supplier does not respond to Technical Modification within ten (10) working days since receipt, Supplier shall have accepted the Technical Modification and Purchaser may rightfully assume that the Technical Modifications will not have any adverse effects, in particular for the Production Equipment. Supplier shall only start with the implementation upon explicit directive of the Purchaser. 
(3) [bookmark: _Ref461622691]Apart from the provision in paragraph (2) above, Supplier is not permitted to make any changes to Products, materials, the Production Equipment etc. without prior written approval from Purchaser. Supplier shall duly notify Purchaser about any intended changes and shall submit to Purchaser the form “Supplier Engineering Change Request”. 
(4) Supplier shall ensure that all of its personnel, sub-contractors or suppliers working on the implementation of the Production Equipment Purchase Contract have at their disposal at all times, all valid technical documents and information as is required for the successful performance of their work. 
(5) [bookmark: _Ref461697118]Supplier shall not duplicate the Production Equipment without prior written approval of Purchaser or Owner.
[bookmark: _Ref461622782]Storage and Insurance
(1) Supplier shall safely store the Production Equipment in order to prevent any damages. After the end of series production, Supplier shall store the Production Equipment free of charge for further 15 (fifteen) years to assure the Purchaser’s spare parts’ demands.
(2) [bookmark: _Ref426479460]Supplier shall purchase and maintain at its’ own expense adequate insurance coverage by reputable and financially stable insurance companies. Such insurance coverage shall in particular cover theft, destruction or damages by fire, lightning, water and other natural hazards at full replacement value. Supplier shall have Purchaser named as an additional insured on its insurance policies, if the insurance contract allows it. Upon request Supplier shall provide evidence to Purchaser of the existence of a valid insurance contract, the sufficient scope of coverage and the addition of Purchaser on the insurance policy, if applicable.
(3) [bookmark: _Ref426479462]Supplier shall inform Purchaser immediately of 
a. any financial difficulties impacting its insurance coverage and/or
b. any reduction or limitation or cancellation of its insurance coverage.
(4) Supplier shall bear all risk of accidental loss and damage of the Production Equipment.
[bookmark: _Ref461631011]Maintenance and Repairs
(1) Supplier shall handle the Production Equipment with the care of a scrupulous merchant. The continuous production of Products without interruption shall be warranted. Therefore, Supplier shall regularly inspect and record the condition of the Production Equipment. Taking into account due deliveries according to the Delivery Schedules and Purchase Orders, Supplier shall maintain, repair and service (hereinafter “Maintain” or “Maintenance”) the Production Equipment at its own expense, so that the Products meet the contractually agreed quantities, quality and specifications at any time.
(2) [bookmark: _Ref461631041]Supplier shall inform Purchaser without undue delay
a. at an early stage about extraordinary Maintenance,
b. about the need of additional or replacement Production Equipment, 
c. about any waste, destruction, damage, loss and any other change to the Production Equipment and
d. about the remaining lifetime of the Production Equipment on a quarterly basis.
(3) In case of damages requiring extraordinary Maintenance, Supplier shall notify Purchaser without undue delay before carrying out the Maintenance or replacement of the Production Equipment. Unless the damages were caused by Purchaser, Supplier shall bear all expenses.
(4) At the request of Purchaser, Supplier shall provide its Production Equipment maintenance schedule. 
Right to Inspection and Control
(1) Supplier shall grant Purchaser access to the Production Equipment during normal business hours in order to 
a. monitor and evaluate the efforts and the progress, which are associated with this Tooling Agreement and to advise Supplier as necessary and
b. monitor the appropriate labelling of the Production Equipment in terms of § 6 (1) 
(2) In case of § 2 (2c), at the request of Purchaser, Supplier shall provide drawings and data with regard to the Production Equipment. Supplier shall insist on similar rights to be provided to Purchaser by Supplier’s suppliers.
[bookmark: _Ref460940264]Surrender
(1) [bookmark: _Ref461697156]At any time Purchaser can demand Supplier to surrender the Production Equipment, including the corresponding drawings, documents, data media, etc. or to transfer the Production Equipment to a designated third party. 
(2) [bookmark: _Ref461627588]The Production Equipment shall be returned to Purchaser at the latest after expiration of this Tooling Agreement in terms of § 17 (1).
(3) In general, Supplier shall not retain Production Equipment (right of retention), unless Supplier’s counter-claim is due and undisputed, ready for judgment or a judgment on the claim has become final. In any case Supplier shall notify Purchaser in writing in due time of its intention to exercise its right of retention.
(4) [bookmark: _Ref461697197]Supplier shall, if applicable, use the specified packaging approved by Purchaser and follow the Purchaser´s shipping instructions. If such instructions are not applicable, the packaging has to be suitable for a safe transport. Supplier bears the costs for the transport.
Default of the Supplier
(1) Supplier defaults without any further notice of Purchaser, if the Purchase Order´s time deadlines are not respectively met or the project milestones are exceeded. The project milestones can be in particular the points ruled in § 4 (3).
(2) In addition to any claim for damages caused by the delay, Purchaser is authorized to request a contract penalty of 5 (five) % of the Purchase Order value for each delayed delivery week.
 Liability
(1) In the case of § 2 (2c), Supplier is exclusively responsible for the Production Equipment’s conformity to all technical, legal and governmental regulations, standards, rules and guidelines applicable to such Production Equipment. This in particular requires compliance with all safety and accident prevention regulations.  Supplier shall release Purchaser from any third parties’ claims arising from any relationship with any third party due to non-compliance.
(2) In the case of delayed deliveries because of Supplier’s non- or delayed information in terms of § 10 (2), Purchaser is authorized to assert claims for losses because of that delay or non-notification. The same shall apply in the case of losses because of Supplier´s non- or delayed information in terms of § 9 (3).
(3) In addition, Purchaser is authorized to assert claims for losses because of a breach of Supplier´s obligations in § 6 (1), § 6 (2), § 7 (1), § 7 (2), § 8 (3), § 8 (5), § 12 (1) or § 12 (4).
(4) The liability of Purchaser – no matter for what legal reason – shall be limited to damage caused intentionally or through gross negligence. Notwithstanding, product liability claims for loss or damages resulting from bodily injury, sickness, loss of life or arising under any applicable product liability laws shall remain unaffected.
Proprietary Rights, Third Party Proprietary Rights
(1) In the case of § 2 (2c), the Supplier guarantees that the Production Equipment is free of third parties´ rights. The Supplier shall indemnify the Purchaser for the duration of this Tooling Agreement against claims of any third party regarding to proprietary rights in connection with the Production Equipment, the processes used to manufacture them, the processes used to use such Production Equipment and the products resulting from those processes. Third party proprietary rights shall mean patents, patents pending, trademarks, trademarks pending, copyrights, prototypes or samples for use testing (“Proprietary Rights”). This indemnity is intended to apply to Proprietary Rights claimed by any third party in the worldwide marketplace.
(2) The Supplier shall take any necessary action in its own name and at its own expense, including the initiation of negotiations with the third party claimants, the defence of any claim or the engagement of legal counsel as a result of any third party claim. If necessary, the Supplier shall provide the Purchaser with licences of authorised third parties at its own expense, so as to permit the Purchaser, its suppliers and the Customer continued use of the Production Equipment and Products manufactured without interference by any third party claiming Proprietary Rights.
[bookmark: _Ref461611686]Confidentiality
(1) The Party disclosing Confidential Information is referred to as the “Disclosing Party” and the Party receiving Confidential Information is referred to as the “Recipient”.
(2) Confidential Information shall mean any and all proprietary and trade secret information disclosed by a Disclosing Party in furtherance of this Tooling Agreement (which, for clarity, includes all proprietary and trade secret information of the Disclosing Party’s subsidiaries and affiliates), including, but not limited to, designs, samples, models, prototypes, know how, processes, methods, techniques, formulas, algorithms, scientific-knowledge, performance requirements, operating specifications, test results, financial information, including pricing and costing, business plans, market research, market studies, customer information, distribution information and any other information considered by the Disclosing Party to be proprietary or trade secret (“Confidential Information”).
(3) The term Confidential Information does not include information that:
a. is, or becomes public information through no wrongful act of Recipient,
b. was previously or independently developed or known to Recipient without the use of Proprietary Information disclosed under this Tooling Agreement and such development or knowledge is clearly supported by documentation delivered to the Disclosing Party at the Disclosing Party`s written request or
c. is approved for release by written authorization from the Disclosing Party.
The Recipient shall have the burden of proving that any information received is not Confidential Information.
(4) Recipient is obliged to keep all Confidential Information of Disclosing Party confidential using at least the same degree of care Recipient uses to protect its own Confidential Information, but no less than a reasonable degree of care.
(5) Disclosing Party retains all of its rights in its Confidential Information and grants no licenses or rights to any Confidential Information to Recipient.
(6) Recipient may disclose Disclosing Party’s Confidential Information only to its employees, affiliates, sub-contractors and suppliers, who 
a. have a need to know such Confidential Information in order to fulfill Recipient’s obligations under this Tooling Agreement; and
b. are bound by a written agreement with Recipient that is at least as protective of Discloser’s Confidential information as this Tooling Agreement.
(7) Upon termination of this Tooling Agreement, 
a. Recipient’s obligations under this § 16 shall remain in effect; 
b. [bookmark: _Ref366764332]Disclosing Party may require Recipient to return or destroy all Confidential Information by providing Recipient with written notice. Upon receipt of such notice, Recipient shall:
i. [bookmark: _Ref366764341]return all tangible Confidential Information then in its possession or in the possession of third parties Recipient has provided such information to, including Recipient’s affiliates, subcontractors and suppliers;
ii. use reasonable efforts to destroy all other Confidential Information then in its possession or in the possession of third parties Recipient has provided such information to, including electronic documents containing Confidential Information (but excluding automatic electronic backup and archive systems).
(8) Supplier shall not without prior written consent of Purchaser
a. disclose the existence of this Tooling Agreement or the fact that Supplier is delivering Products to Purchaser, 
b. use Purchaser’s name or trademarks or products in advertising or other publications.
[bookmark: _Ref461627804]Duration and termination
(1) [bookmark: _Ref461627829]Unless agreed otherwise, this Tooling Agreement shall become effective upon its execution by the Parties and shall automatically expire 15 (fifteen) years after the end of series production.
(2) Unless agreed otherwise, this Tooling Agreement can be terminated before the expiration with nine (9) months’ notice.
(3) [bookmark: _Ref369108693]Notwithstanding any other termination rights, statutory or according to this Tooling Agreement, this Tooling Agreement can be immediately terminated for cause without a notice period. Cause shall be deemed to exist in cases provided for by applicable law and for example, if
14. the terminating party, taking into account all the circumstances of the specific case and weighing the interests of both parties, cannot reasonably be expected to continue the contractual relationship until the agreed end or until the expiry of a notice period;
a. Supplier repeatedly delivers defective Products of the same kind and after having been notified by Purchaser in writing continues doing so;
b. the other party enters into bankruptcy or dissolution or applies for insolvency proceedings;
c. the other party changes its legal form or a third party assumes control of the other party and the terminating party has sufficient grounds to believe that such change will in any fashion impair the fulfillment of this Tooling Agreement by other party; 
d. Supplier breaches sections § 6 (1) and (2), § 7, § 8 (3) and (5), § 9 (2) and (3) or §16 of this Tooling Agreement and / or
e. Supplier acquires a competitor or is being acquired by a competitor or becomes a shareholder of a competitor of Purchaser.
Miscellaneous
(1) This Tooling Agreement shall be governed by, and construed in accordance with, the substantive laws of 
14. the Federal Republic of Germany, if Supplier is based in Germany; 
14. the State of Michigan, USA, if Supplier is based in the USA or
14. the country (and state and province, if applicable) of Purchaser’s principal place of business in any other case. 
	The provisions of any international and supranational jurisdictions, in particular of the United Nations Convention on Contracts for the International Sale of Goods (CISG), are expressly excluded.
(2) Any dispute arising out of or relating to this Tooling Agreement, or the validity thereof, shall exclusively be settled in the courts of Purchaser’s principal place of business. This shall not apply to claims for which a statutory exclusive place of venue has been established.
(3) All amendments and supplements to this Tooling Agreement, as well as the amendment of this written form provision require written form, whereas a transmission by means of telecommunication shall be invalid.
(4) If one or several provision or an essential part of this Tooling Agreement shall be null and void in whole or in part or if the Tooling Agreement shall have a lacuna, the validity of the other provisions shall hereby remain unaffected. Instead of the null and void parts of the Tooling Agreement a reasonable provision shall supersede that comes closest to the intentions of the Parties.







______________________________			____________________________
Place and date						Place and date


______________________________                         _____________________________
Purchasing Director                                                    Supplier/Name/Title

______________________________			_____________________________
Purchaser						Supplier/Name/Title
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